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ABSTRACT 

This booklet discusses due process for institutions 
of higher education and how principles of due process should shape 
the design of institutional procedures for resolution of conflicts 
affecting students, faculty, academic programs, and research. The 
booklet defines and explains various area of conflict, the role cf 
due process, and key legal decisions that have established accepted 
practice or have recently changed traditional practice. Section I is 
an introduction. Section II defines and explains due process as an 
important legal concept which should be incorporated into 
institutional procedures for situations that may not ever be brought 
to court. Section III discusses the evaluation of student academic 
performance. Section IV covers student misconduct related and 
unrelated to academic performance. Section V covers difficult or 
troubled students. Section VI looks at admissions fraud. Section VII 
handles firing or discipline of faculty or other employees. Section 
VIII covers three special issues: scientific misconduct, sexual 
harassment, hate speech, and student record privacy. Section IX 
discusses liability for institutions and administration or staff. 
Section X is a conclusion and Section XI offers a checkli^** for 
minimizing academic legal problems. Contains 54 references. (JB) 
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FOREWORD 



This booklet was written to provide faculty members and administrators with a basis 
for understanding some of the legal implications involved in the resolution of conflicts 
affecting students, faculty, academic programs, and research. The idea for a publication 
on this topic grew out of a series of workshops, held over the years at CGS meetings, on 
selected legal issues of interest to graduate deans. Among the issues of greatest interest 
were due process and liability concerns, particularly as they related to a broad spectrum 
of situations including academic misconduct, termination of employees, sexual harass- 
ment, privacy of student records, revocation of degrees, and plagiarism. It quickly 
became apparent, however, that the principles discussed and the examples given applied 
not just to graduate education, but to higher education in general. With that in mind, we 
offer thU publication — not as a substitute for the extensive literature that exists on legal 
aspects of higher education, or as a primer for budding academic lawyers — but as a 
resource for facilitating discussion of these complex issues and for increasing the effec- 
tiveness of the interaction between academics and university attorneys. 

We want to thank Flsa Kircher Cole, General Counsel at the University of Michigan, 
for writing this booklet for us. She has. for many years, presented this material at CGS 
workshops, and we are grateful, not just for her willingness to share her expertise with 
us. but also for her continuing interest in graduate education. 

We also wish to thank Phillip M. Grier. President of the National Association of 
College and University Attorneys (NACUA), and Marc Mills. Director of the Legal 
Reference Service of that organization, for their interest, advice, and counsel during the 
preparation of this booklet. 

Finally, we wish to thank TIAA-CREF for the generous support they have provided to 
assist in the publication of this booklet. 



I. INTRODUCTION 



Individuals charged with the administration and operation of higher education share a 
responsibility tor ensuring that the institution is fair and equitable in its treatment of 
everyone involved in the enterprise. At one level, this involves defining the conditions 
under which academic programs are carried out. and developing policies and procedures 
covering everything from admission to graduation, performance standards and expecta- 
tions for faculty and students, and evaluation processes for assessing accomplishment at 
all levels. At another level, policies making clear the institution's commitment to the 
highest ethical and professional standards in teaching, research, and scholarship need to 
be articulated, and procedures established for dealing with situations where 'hose stan- 
dards are not met. 

It is important that all policies and procedures be as clear and as unambiguous as possi- 
ble and, in addition, be perceived as being not only fair, but consistent with the objec- 
tives of higher education. This is best done by developing them in a collegia! manner 
that involves all those affected. Obviously, such policies and related matters must be 
written, must be public, and must be distributed to all faculty, students, administrators, 
and other personnel who participate in instruction and research. 

At some point, challenges will arise to all of these conditions. Individuals may object 
to a policy itself, or to the way it has been implemented in their particular case. There 
may be conflicting views among those involved about what happened and how it should 
be interpreted. In addition, allegations of improper conduct may arise involving academ- 
ic programs or research activities. In all of these cases, there must be processes defined 
before the fact for investigation of conflicting views and/or allegations of improprieties, 
and a setting provided in which conflicts and disputes concerning academic issues can be 
resolved. 

While the processes we are desciibing must be general and broad in scope, certain 
kinds of problems arise with greater frequency than others, and university administrators 
and faculty members should be prepared to deal with them. These include: 

* Academic and Research Misconduct 

— cheating 

— plagiarism 

— falsification or fabrication of data or experimental 
results 

Admissions and employment issues 

— credentials fraud 
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• Disputes involving differences of opinions 

— outcome of examinations, 
particularly, comprehensive 

examinations for the master's degree, and admission 

to candidacy and final defense of dissertation for the Ph.D. 

— ownership of data 

— degree requirements 

♦ Specific issues 

— dismissal from the institution 

— revocation of degrees 

— sexual harassment 

In most institutions, a multi-level system exists for dealing with such issues. For 
example, a student may seek assistance from his or her adviser in resolving a problem. If 
no satisfactory resolution is reached, tne individual may choose to bring the issue to a 
departmental committee. The next stage might be a college grievance committee. All of 
these venues can be considered as "local" and most problems are best resolved at this 
level. Certainly, an individual should explore and exhaust these options before seeking 
an institutional level of rcsoiution. 

In some cases, however, the local level may be too close, with too many people direct- 
ly involved in the case, so that questions of fairness or conflict of interest might be 
raised. If, for that reason or any other, rcsoiution seems to be impossible at the local 
level, the next step is for the aggrieved party to take the complaint to some central office. 
In many institutions, for problems involving graduate programs, the graduate school pro- 
vides a process for hearing and resolving cases of this kind. This is most often accom- 
plished through committees made up of faculty members and, usually, graduate students, 
from departments or administrative units other than that of the individuals involved in 
the complaint. There may b<> additional procedures, involving other offices in the uni- 
versity—perhaps the Office of Academic Affairs — that deal with complaints or griev- 
ances on a university-wide basis, and across all degree levels. Whatever the particulars, 
the faculty and departmental administrators are responsible for making sure that the 
proper procedure, or sequence of procedures, is used. Bypassing or mishandling estab- 
lished procedures for resolving problems can cause many complications for all involved, 
ranging from unnecessarily embarrassing individuals to compromising the ability of the 
institution to make judgments hv ;ed upon the substance of the issues. 

None of the foregoing discission has to do with legal proceedings. Instead, it repre- 
sents a very general description of institutional procedures for investigating grievances or 
disputes, conducting hearings, and arriving al judgments. Universities, like many other 
organizations in society (particularly the professions, e.g., medicine, law) have insisted 
on preserving and protecting both their right and their responsibility to deal with their 
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own problems. The idea of a hearing by one's peers in matters involving professional 
conduct is firmly established, even though it may come under attack as, for example, in 
recent discussions of research misconduct and the ability of universities to effectively 
"police" themselves. 

Although we have stated that institutions have a responsibility to deal with these issues 
as academic rather than legal problems, there is an overriding concept that forms the 
bedrock of all procedures of the kind we have described: the concept of due process. 

In this booklet we will discuss due process— what it means and how it affects the 
design of institutional procedures. We also will discuss what happens when institutional 
procedures fail to produce a satisfactory outcome, and an aggrieved party seeks legal 
recourse. In both of these cases, a key individual is the institution's legal counsel, and it 
is particular!) important for administrators — primarily deans and department chairs 
entrusted with the design and implementation of policies and procedures — to establish 
contact with this individual, preferably in a non-crisis situation, to discuss legal issues 
affecting education and research. 



Jules B. LaPidus 
President 

Council of Graduate Schools 
1994 
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II. DUE PROCESS IN THE HIGHER EDUCATION SETTING 



A college or university administrator makes many decisions affecting students ^nd 
faculty. At a public institution some of those decisions may affect rights that the courts 
have identified as protected by the "due process" of law. Administrators at private 
institutions may also find their decisions affected by the need for due process through 
handbook and policy statements that say that due process will be observed by the 
institution. An understanding of the concept of "due process" is therefore a logical 
place to begin a discussion of the legal requirements that affect the actions and 
decisions of today s academic administrator. 

The Fourteenth Amendment to the U.S. Constitution provides that no state shall 
deprive any person of life, liberty or property without "due process of law." Public 
institutions, as state entities, arc bound to observe due process in any decision 
regarding a student or faculty member that affects a "liberty" or "property" right. 

Since the early 1960s courts have debated what decisions in academia implicate 
liberty or property rights. Courts generally recognize that a person s interest in his or 
her reputation, when connected with a tangible interest such as employment or ability 
to continue pursing a particular academic field, is a liberty interest. 1 

Courts have found property interests created by implied and express contracts 
between a student and the institution. For example, the United States Supreme Court 
has assumed that a student at a public college or university has a Fourteenth 
Amendment property interest in attending a college or continuing his or her education 
there/ 

However, students probably do not have a property interest in admission to college. 
At least one court has held that admission to a professional school is a privilege and not 
a constitutional or property right/ 

Faculty members can also have property rights through implied or express contracts 
with an institution. For example, a faculty member who has been granted tenure (even 
by default) has a protected property interest in continued employment. 1 A nontenured 
academic employee with a contract of employment for a specified term also has a 
protected property interest in that employment for the duration of the contract/ 

1 Paul v Davis. 424 t 'S MX % S ( 'i 1 1 55 ( 197S I. rch'g denied. 425 t S 985. % S < 1 2194 ( I 97ft): ( irecnliill 
\ Itailc). 519 |-2J 5 (Nth Cir 1975). 

Other cases finding such interest in attending a college or continuing education are Pieo//i v Sandalow. 
(>23 ISupp 1571 (L-D Mich 1 98ft). a f I'd. 827 t-2d 770 (<>ih ( u 1987). cert denied. 4S4 t 'S 1044; 108 SCt 777 
( 1988): Jaksa \ Regents of the t niv of Michigan. 597 I- Supp 1245 (til) Mich 19S4). allU 787 |"2d 590 (olh 
Cir I98(i): Marl \ Ferris Stale ( ollcgc. 557 1- 'Supp 1379 (WO Mich 1983); Martin v 1 Iclslad. 578 1- Supp 1473 
(WD Wis 1983); t'ni\ of Houston v Sabeli. ft7n SW2d 685 (1984): Ross v Pennsylvania Stale t'niv, 445 I 
Supp 147 (MD Pa 1978). 

'Phelps \ Washburn t ni\ ol Topcka. 634 l ; Supp 556 (D Kan 1986). See also Meniing \ Adams. 377 I ; 2d 
975 (10th Cir 1967). cert, denied. 389 CS 898 ( 1967). 

'lidol Regents ol Slate Colleges \ Roth. 40S t'S 564. 92 S Cl 2701 (N72) 
Tern v Smdcrnian. 408 I 'S 593. 92 S ( l 2694 ( 1972 ). 
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Because an individuals liberty and property interests can be impacted by a public 
college or university's decision, the institution must provide some "due process" 
protections before affecting the interest. Since the early 1960s, courts had to decide 
what that due process must be. In their decisions, courts recognize thai due process is 
a flexible concept and the amount of procedural protections that must be accorded a 
student or faculty varies with the circumstances. 

The key to deciding the appropriate amount of due process is whether the 
decision -ma king process and procedures used to make that decision are fundamentally 
fair. A cwl generally weighs the following factors to decide if a certain element of 
traditional due process is required in a college or university p oceeding: 

1 ) The student's or faculty members interest affected by the public institution s 
action. 

2) The risk of an erroneous deprivation of that interest. 

3) The public interest, weighed against the fiscal and administrative burden on the 
institution of any additional procedural requirements/' 

The following sections will describe the common situations involving liberty and 
property interests that an academic administrator may face and the requirements the 
courts have imposed in such situations. Besides the due process required by the 
Fourteenth Amendment to the U.S. Constitution, other strictures on academic 
administrators will be described: 1 ) the requirements of certain federal and state laws; 
and. 2) the principles of contract law that apply to student/institution and faculty/ 
institution relationships; e.g., the need for the institution to follow its own rules and 
regulations regarding students and faculty. 



III. EVALUATION OF ACADEMIC PERFORMANCE 

Some decisions by higher education administrators or faculty rest on the exercise of 
their academic expertise. The evaluation of a student s progress towards a degree, a 
faculty member's qualifications for tenure, or a program s continued relevance to a 
department are all situations which require the exercise of academic judgement. 

Courts generally acknowledge that academic evaluations are not readily adaptable 
to the procedural tools of judicial or administrative decision making. As such, courts 
have been reluctant to reverse academic assessments because they respect the 
subjective and valuative nature of these decisions. Courts therefore have held that 
there is no substantive due process right to have a judicial review of an academic 
decision. 7 

Just because decisions require academic expertise does not mean they are insulated 
from court scrutiny and review. Courts will interfere in such a decision if it can be 
shown that it was motivated by ill-will or bad faith unrelated to academic performance. 

"Mather v l-Miklf-c. 424 I :S 31*). ,W .V ( WM. 

'Regents ol ihc I'nixoisity of Michigan \ I : witui.474 I S 214. lOfi SO 507 (IW5). 



Courts will also reverse or send bacK for a new institutional hearing a decision that is 
arbitrary or capricious or that is based on illegal discrimination. 8 

The courts will not gel involved in a students request for a substantive revaluation 
of the student's academic performance, whether at a public or a private educational 
institution. The controlling case on that issue is Regents ot the University of Michigan 
v Ewing . 1 ' 

The U.S. Supreme CVvrt in H wing refused to review a slate university's determina- 
tion that a student was not academically qualified to continue in medical school. The 
court said: 

"When judges .ire asked to review ihe substance of a genuinely academic 
decision . . . they should show great respect for the faculty's professional 
judgement. Plainly, they may not override it unless il is such a substantial 
departure from accepted academic norms as to demonstrate thai the person 
or committee responsible did not exercise professional judgment. " I(> 

A similar decision was reached in a case involving a private law school, 11 A law 
student challenged her dismissal from the school for poor grades, claiming the grade 
given for an exam was not a rational exercise of discretion by the professor. The trial 
court dismissed the claim, but the appellate court reversed. However, the stale's highest 
court reversed the appellate court saying, 

"As a general rule, judicial review of grading disputes would inappropriately 
involve the courts in the very core of academic and educational decision- 
making. Moreover, to so involve the courts in assessing the propriety of 
particular grades would promote litigation by countless unsuccessful students 
and thus undermine the credibility of the academic determinations of 
educational institutions. We conclude, therefore, that, in the absence of 
demonstrated bad faith, arbitrariness, capriciousness, irrationality or a con- 
stitutional or statutory violation, a student's challenge to a particular grade or 
other academic determination relating to a genuine substantive evaluation of 
the student's academic capabilities, is beyond the scope of judicial review." 

In another case, a nursing student challenged her receipt of a failing grade. The court 
refused to interfere, saying the student did not present any evidence from which il 
could be concluded that the giving of the grade was arbitrary or done in bad faith. 1 ' 
The college had presented proof that the student had acted in an unsafe and 
unprofessional manner and may have placed patients in danger, 

s l line's \ Kinkcr. M7 I 2d WW (Xth Cir NX I ): Slou-ns \ ! lunt, l-2d I N^x (Nh ( ii NX I ). Wilkenliekl \ 
Powell. 577 V S(ipp57*J(WI) Icxas PJX.H 
"Pwing eilcd ntxnc In 7. 
"I "wiiiii. at 5I.V cited alnne. In 7. 

11 Susm "M" \ New York I aw School. >s<> Nl 2d I KM (NY I WO). 
''I)a\i«s \ Reuis Colleee. Inc. X.V) P2d I (NX (Oilo App I W). 




It is important to note that courts do occasionally find a university's academic 
evaluation to be arbitrary and capricious. For example, in one case, a college, for no 
discernible reason, required a student to participate in a course other than the one for 
which he had registered. The college gave the student an incomplete because he did 
not attend that course but instead attended his original class. When the college refused 
to grant the student a degree, the student sued to compel the award of the degree. The 
appellate court reviewing the matter ordered a trial on the issue as the college's action 
appeared arbitrary and capricious. 1 ' 

Such a result can be avoided if (1 ) a public or private institution considers the totality 
of a students performance before deciding to dismiss for academic failure and (2) the 
ultimate decision is made conscientiously with careful deliberation. M 

Since the Evvinq decision, courts have consistently required only a limited 
amount of notice before a public or private college or university takes action to 
discipline for poor academic performance, as opposed to discipline for misconduct. 
Courts continually say that they will interfere in academic misconduct cases only 
with the greatest reluctance. 1 * 

In a 1989 case, a university student received a series of poor evaluations before he was 
dismissed. The court held that those evaluations were sufficient notice of his academic 
problems and that it would not interfere with the university s decision to dismiss the 
student. 1,1 Likewise, in another case the court held that giving a nursing student three 
attempts to pass before dismissal was enough notice of academic problems. 17 

Further, it can be argued that those making an academic decision should be entitled 
to a presumption of honesty and integrity. That presumption should be overcome only 
if the student can prove the faculty member had actual bias, such as personal animosity, 
illegal prejudice, or a personal or financial stake in the outcome. 18 

Note: In some instances there may be an exception lo the rule that only the limited 
due process described above is required in an academic evaluation decision, If the fact 
of the decision will be made known outside of the institution and the institution is a 
public one. a student arguably has a liberty interest involved, That liberty interest is 
created by the potential damage to the student s reputation and his or her loss of ability 
to continue his or her education in a particular Held. 

For example, in 1975 a federal court of appeal found the communication of a 
negative assessment of a students intellectual ability by a medical school to a 
committee of the Association of American Medical Schools imposed a stigma on him. 

' 'Shutter \ Bd Dt Trustees of the C "nlifurnisi Stale I ni\ersiiies and Colleges. 07 Oil App 3d 20N. I3(> ( al 
Rptr 527 (1*)77). 
"I'Winji. at 513, eiled abo\e. In 7. 

,s I)oherly\ Southern College ol ( )plomelry. K(>2 I ; 2d 570 (olh Cir h«8) ceil denied. W CS.XIO. 110 SO 
53 (IW): Mauriello \ I "ni\ersil\ of Medicine and Denlisirs of New Jersey. 7S| I "2d 4(> (3rd Or WKO). 
l '*koss v Cimersiis of Minnesota. 43 l > N\V2d 2.N (Minn App IW). 
1 Clements v Nassau County S35 I 2d 1000 (2nd Or IW7). 
,s lkpea/u \ Urn ol Nebraska. 775 l'2d 250 (Kill Cir IW5). 




That stigma deprived him of a liberty interest, the court held, as the Association would 
allegedly release the assessment to medical schools across the country. The court 
therefore required a hearing with notice to the student of his deficiencies and an 
opportunity to be heard before the academic decision was final. 19 

IV, STUDENT MISCONDUCT 

A. UNRELATED TO ACADEMIC PERFORMANCE 

When misconduct unrelated to academic performance occurs at a public or private 
institution, the institution ru,s several options for dealing with the misconduct. It can 
use its own disciplinary procedures, it can encourage the victim to file a criminal 
complaint with the local prosecutor or to pursue a civil action against the student 
perpetrator, or it can use a combination of these approaches. 

Although there may be instances involving criminal behavior where the institution 
may prefer to defer any disciplinary action until the criminal process runs its course, 
generally institutions will want to deal internally with an incident of misconduct. This 
is because the institution has its own standards of conduct in the academic community 
that it wishes to enforce. Additionally, dealing with a matter internally gives the 
institution control over the proceedings, their liming, and the sanctions to be imposed: 
controls the institutions typically lack in either the civil or criminal courts. 

As stated above, an institution's disciplinary action for misconduct, that affects the 
student s standing \\ r, \h the institution or results in termination of a benefit such as 
financial support, invokes a due process concern. The courts have established due 
process guidelines for administrators to follow that vary depending on the severity of 
the discipline proposed. 

1. AT PUBLIC INSTITUTIONS 

a) Dismissals 

If a public college or university wishes to dismiss a student for non-academic reasons, 
certain due process procedures must be followed. Courts often cite the 1%I 5th Circuit 
case of Dixon v Alabama State Board of Education -' 1 for the minimum elements of due 
process required in that situation: 

1 ) A notice that contains a statement of the specific charges and the ground which, 
if proven, would justify expulsion. 

2) A hearing which gives the governing board or the administrative authorities of 
the college or university an opportunity to hear both sides in considerable detail. 

ireonhill. oiled ;ihovc. In I. 

'"There is one area in which federal law mandates the institution have an internal disciplinary procedure; 
sexual offenses. 486(e) ol the Higher l-.ducalion Amendments of W2. Pub. I.. No. 102 .^25. amending the 
Campus Sccuril) Act. Pub. I.. No. 101 54: (codified nl 20 l*S(\ HN2). 

M 2 l M I2d ISO (.Sih Cir l%l). 
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A full-dress judicial hearing, with the right to cross-examine witnesses, is not 
necessarily required. 

3) The right to the names of the witnesses against the student and an oral or written 
report on the facts to which each witness testified. Note: This assumes no face to 
face confrontation by the student with the witnesses. 

4) The opportunity to present to the institution s governing board, or at least to an 
adni in isti alive official of the college or university, the student s own defense 
against the charges and to produce either oral testimony or written affidavits of 
witnesses on the students behalf. 

5) Presentation of the results and findings of the hearing in a report open to the 
student s inspection if the hearing is not before the governing board.-' 

b) Suspensions 

A public college or university contemplating a student suspension for non-academic 
misconduct generally need not give the student the same due process it would for a 
dismissal. The U.S. Supreme Court has said, however, that due process requires that 
even secondary school students facing suspension must be given two things: 

1) some kind of notice and 

2) some kind of hearing.- x 

The U.S. Supreme Court has recognized the flexibility inherent in due process. It has 
said the timing of the notice and the nature of the hearing depend upon the appropriate 
accommodation of the students and the institutions interests. 24 This means that before 
a decision to suspend is made, the student must receive: 

1) oral or written notice of the charges and, if the student denied the charges, 

2) an explanation of the evidence the authorities had and 

3) an opportunity to present his or her side of the story. :s 

All the other due process protections that would be available in a more formalized 
procedure in court are not required. 

Note: A public institution docs not have to hold a pre-suspension hearing in all cases. 
If a student s presence poses a continuing danger to persons or properly or an ongoing 
threat of disrupting the academic process, ihe student may be immediately removed 
from school. In such cases, l he necessary notice and a rudimentary hearing should 
follow as soon as practicable/" 

Courts have upheld such immediate suspensions. One such example involved a 
dean s immediate suspension of a student after a suspicious residence hall lire." The 

"Dixon, m iss v). 

*'(ioss s I npc/.4l l > I S 5fO (N7S). 

•'Id. 

'Md. 

'••Id 

* Pii.ii//i. alcd «ihn\c. at 1^7S. In 2. 
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student challenged the suspension on due process grounds. The court upheld the dean s 
action because the court recognized that the dean had a duty to protect the security of 
the academic community. 

The dean had also refused to write the student a letter of good standing to another 
school prior to a hearing. The court upheld that refusal, saying a dean must have the 
authority to take prompt and reasonable preliminary action that preserves a school's 
interest without finally and permanently depriving a student of his/her interest in 
continuing his/her education. 28 

c) Additional Guidelines for Conducting I hearings 

Since the 196()*s additional procedural guidelines have emerged from the courts. The 
following elements of due process have been discussed and reviewed by at least one 
court, but other courts might dispute these decisions: 

1 ) Clear standards : Institutional proceedings must be based on standards of 
conduct that are expressed in clear and narrow terms that are not unconstitutionally 
vague or overbroad under the First Amendment.-*' 

2) Type of conduct regulated (including off-campus conduct) : The standard of 
conduct that a college seeks to impose must be one relevant to the lawful mission, 
process or function of the educational institution.' 0 This means a college or university 
may discipline a student for off-campus actions if, for example, the institution 
demonstrates it "has a vital interest in the character of its students" and the off-campus 
behavior acts "as a reflection of a student's character and his fitness to be a member of 
the student body.** 11 

3) Notice : Notice to the student of the nature of the allegations against the student 
may be oral or written in the case of a suspension of 10 days or less.* : If more severe 
penalties are contemplated, written notice may be required.** The timing and content 
of the notice and nature of the hearing will depend on the appropriate accommodation 
of the competing student and institution interests involved. M 

4) Opportunity to be heard : Normally a student has the right to appear in person at 
his or her disciplinary hearing.-^ There may be exceptions to this practice, however, due 

*Picu//i. at I57 l ). 

•"'Kstehan v ('aural Missouri State College. 415 b'2d 1077 (Nth Cir IWM. cert, denied. .VWl'S %5 ( l l >70). 
u 'Id. 

11 Kusnir \ I .each. 4.W A2d 223. 22o ( Pa 1 l «2 ). Accord. Sohmor v Kinnard. 535 I ; Supp 50. 54 ( I ) Md 1 9X2 ). 
(competent authorities, using established procedures, judge the actions ot a student to he "detrimental to the 
interests ol' the I 'nivcrsily community"). Mart v b'crris Stale College. 557 I : Supp 137 1 ). 13.X0 (WD Mich 
1W3). Wallace v b'lorida A & M l 1 ni\. 433 So 2d MX) (I-la App I Disl P>N3h (the student s conduct interfered 
with the educational and orderly operation ol' the school in light of the schools aggressi\e stance on the 
ethical conduct ol" its students). 
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to the student s distance from the hearing site or his or her inability to attend. 36 

5) Double jeopardy : A student is not placed in double jeopardy if the institution 
takes disciplinary action for the same offense for which criminal sanctions may be 
imposed. Double jeopardy only prevents successive criminal or punitive sanctions 
imposed by the same entity. There also can be no double jeopardy where sanctions 
have two different underlying purposes. In a student disciplinary hearing the institu- 
tion s interest is in protecting the campus community. The purpose of the criminal 
proceeding is the public's need for justice.' 7 

6) Confrontation and cross-examination : The U.S. Constitution does not require 
confrontation or cross-examination of witnesses at a student misconduct hearing. * s 
However, courts which have reached this conclusion based their decisions on facts 
which indicated that some form of cross-examination was in fact afforded the student. 
Other courts have suggested where suspension or expulsion may result, the right to 
cross-examination is preferable. 

7) Legal representation : Most courts have declined to grant students the right to 
counsel in disciplinary proceedings. 4 " 

In certain cases, however, particularly where criminal charges are also pending 
against the student arising out of the same set of facts that form the basis for the 
misconduct hearing, due process may require the student be allowed to have counsel 
present to advise the student. The student still does not have the right to have the 
counsel act*' 1 lly participate in the hearing. 41 

Another exception is when the institution proceeds through counsel. When the 
university uses counsel in the hearing lo present its case against a student, the student 
is entitled to counsel. 4 ? 

<S) Self Incrimination : A constitutional right against self incrimination exists only in 
criminal matters. A student may choose to remain silent during an institutional 
disciplinary proceeding but that silence may be used against the student. 4 * 

y) Timing When Criminal Charges Ar e Pending : A student generally does not have 
the right to prevent a university hearing until alter his or her criminal trial, if the 

"'Martin, cited ;ihn\c. In 2, 

'"Paine \ Bd ol Regents of l ni\ ofTexns S\s, Vy> I Supp l»W (\VI) Tc\ 1*172). affd 474 |"2d l.W (5th 
Cir W7.M. 
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denied. 4(H) I S V4\ (1**70). 

l *hco//i and Marl, cited above. In 2. 




student has the right to remain silent at the university hearing. 44 Institutions may or 
may not want to grant delays in specific instances. 

10) Transcript : A transcript or recording of the hearing is not required 45 However, 
although the absence of a written transcript has not been a ground for reversing a 
disciplinary' action, several courts have required the institution to keep some form of 
record. One court stated that either party may record the proceedings. 4 ' 1 

11) Open or closed hearings : Courts do not allow a student to choose whether the 
student s disciplinary hearing is open to the public or closed. 47 State open meeting laws 
may require an open or closed hearing and should be reviewed to determine if they 
apply to this type of proceeding 4 " 5 

12) Statement of reasons for the decision : There is no requirement that the hearing 
board issue written findings of fact or conclusions of law similar to those required 
under the Federal Rules of Civil Procedure. 4 " However, state administrative laws may 
require such even though they are not constitutionally mandated. If a criminal act is 
involved, such a statement of reasons may also be required." 10 

(I) Contractual Obligations 

In addition to complying with due process when disciplining students, public 
institutions must be careful not to breach any contractual obligations they have with 
their students. The same is true of private institutions. 51 

Courts consider the rules and regulations published by a public or private institution 
to form a contract between a student and the institution. Courts also have found that 
statements in college and university handbooks, brochures and other institutional 
publications can form the terms of additional contractual obligations of the institution. 
Courts allow students to sue public and private institutions for breach of contract if the 
institutions fail to abide by those statements and promises. 

Courts examine closely the published disciplinary procedures promulgated by higher 
education institutions. If an institution varies materially from those procedures: e.g., if 
a university fails to hold a hearing despite a university regulation saying one will be 
provided, a court would probably rule that a breach of contract." 0 

"Winimcr * U*hmun. 705 I : 2d 1402 (4th Cir IW). ecu denied. 404 t*S W2. 
'Maksa. eiled above. In 2. 
M *l-slchan. died above. In 2°. 

* Zanders \ Louisiana Stale Bd of Rluc. 2SI F Supp 747 (WD I .a l%S). 
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However, if a college or university fails to comply strictly with its written procedures 
and the omission does not amount to a substantial, material or prejudicial violation of 
its rules, a court will generally not invalidate the disciplinary action. 

For example, a student challenged a college s failure to allow the student to confront 
witnesses during the student s disciplinary hearing. The student cited the college's 
bulletin statement that "due process is followed in all disciplinary cases." 53 The 
reviewing court found no breach of contract, however. It said that solid evidence 
supported the college's conclusions about the student and there was no showing of 
harm resulting from the college s failure to allow the student to confront witnesses. 54 
Courts also do not require literal adherence to institutional rules when a dismissal rests 
upon experts' judgments as 10 academic or professional standards of conduct or when 
a state's interest in the substance of the matter outweighs the individuals rights. In an 
Indiana case, a dental student claimed a school had not followed all its written 
procedures in his termination. The court found substantial compliance because it 
believed placing an incompetent or irresponsible dentist in active practice would ignore 
the institution's administrative duty to the public. 55 

In a different academic dismissal case, a court reached the same result. The court 
found no abuse of discretion in a school's failing to follow its rules saying that literal 
adherence to internal rules is not required when a dismissal rests upon expert 
judgements as to academic or professional standards and such judgements are fairly 
and non-arbitrarily arrived at.** 

2. AT PRIVATE INSTITUTIONS 

Administrators at private institutions have more latitude than those at public 
institutions in taking disciplinary action. This is because private institutions are 
generally not subject to the Fourteenth Amendment of the U.S. Constitution. 

However, in meting out discipline for non-academic misconduct, private institution 
administrators must not act I ) arbitrarily or capriciously or 2) out of conformance with 
their institution's published regulations. The breach of contract situation that can result 
from the latter is described in the section above. 

Because private institutions are not subject to the Fourteenth Amendment, courts 
have consistently held that students at private institutions have no due process right to 
a hearing for non-academic misconduct^ 7 Courts have noted that while it might be 
better policy to hold a hearing whenever any disciplinary action is contemplated, as a 
matter of law private institutions are not required to do so. 

"VlaUon \ Iruslecs ol Princeton Univ. 60S F Supp 413 (NC NJ IW5). 
v, l.ilV Chiropraclic College Inc \ Fuchs. 337 Sl!2d 45. 176 (in App 606 ( l l *K5). 
' s Neel v Indiana I 'niv Hd of Truslces. 435 NH2d 607 (Ind App W2). 

""Solair \ Slalc I niv of New York. 3SS NYS2d 453. 456 (S( l. App l°76|. rev "d on oilier grounds. 406 
NYS2d 276 <l l )78): Honwill v Albany Medical Or School of Nursing. 353 NYS2d 82 (SCI IWI; see also. 
Ualogun v Cornell Cniv. 333 NYS2d'x3N (SCl Wl). 

* See John H. Slelson I niv \ I lunl. 102 So 637 (I In l 4 >24); Dchaan \ Hrandcis I nt\. 150 ! Supp 626 (D 
Cl Mass I "57). 



Some courts find it difficult to grant a private institution complete discretion to take 
disciplinary action without affording any hearing to a student. These courts will 
sometimes find an implied contract of fair dealing between the student and the 
institution. 

In one case a court said, "the college or university's decision to discipline that student 
[must] be predicated on procedures which are fair and reasonable and which lend 
themselves to a reliable determination."^ Another court said, "The standard of basic 
procedural fairness is to be used to measure the student disciplinary proceedings. The 
key to the standard is reasonableness."^ On the other hand, courts tend to allow 
private institutions some discretion in fashioning the standard of process to be applied. 
For example, a court did not overturn the expulsion of a student even though he did 
not have a hearing or even an interview with the sanctioning administrator before his 
dismissal. The court found it was adequate that the student was g : ven a right to present 
witnesses and offer his version of the facts at an appeal hearing."' 

B. RELATED TO ACADEMIC PERFORMANCE 

1) PLAGIARISM AND CHEATING 

In cases of plagiarism and cheating, misconduct may be inextricably mixed with 
academic matters. As such, courts often consider such cases to revolve around 'actual 
issues rather than academic judgments. In addition, disciplinary actions for plagiarism 
and cheating are more stigmatizing and may have a greater impact on the student's 
future. They therefore may be seen as calling for procedural protections/' 1 A safe 
practice for public institutions k, follow is the due process procedures described above 
for student non-academic misconduct hearings in a plagiarism or cheating situation. 

Private institutions may punish students for plagiarism without needing to decide if it is 
academic rather than non-academic misconduct as long as the institutions own rules 
regarding such are followed. In addition, private institutions can discipline students for 
conduct that might go unpunished at a public institution or be dealt with less harshly 

For example, a doctoral candidate at a private institution submitted two articles for 
publication, using his advisor's name as his co-author without the advisor's knowledge. 
He did it to improve their chances for publication. The court upheld the school's 
dismissal of the graduate student for such an act stating that such acts were "dishonest" 
in the context of a church school/ 0 

A similar example is a case in which a university charged a student in her final 
semester with plagiarism on a term paper. The student had taken sections from a 
particular book recommended by her professor verbatim without usi ng quotations 

ss K\\ulko\\\ki \ Hhaca ( ollciie. .V>S NYS2d W <SCt l l J7>). 
N "S\\;mson \ \Yeslc> Colleiic, Inc. 402 A2d 401 (Del Super ( t IW| 
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marks or footnotes. The book was the only work cited in the paper. The court rejected 
the student s demand to be represented by counsel at a university heaiing. The 
university found the student guilty and her degree was withheld lor one year. The trial 
judge, while stating that he personally believed the penalty to be too harsh, upheld the 
university's right to impose it as reasonable/ 0 

In a different case, a student submitted a fraudulent letter attesting «.o his status as 
an employee of a university in order to retain his university-owned apartment. When 
the fraud was discovered, the student was dismissed prior to his re-enrollment as a 
student. The lower appellate court said the university's action was arbitrary and 
capricious, but the higher appeals court disagreed and upheld the institution s decision. 
The high court adopted the position of the dissent in the lower court. The dissent had 
said that the student's character was a key element in the university's graduate 
program, and therefore the fraudulent submission was of legitimate concern to the 
university. The court held that the student's action evinced a degree of dishonesty and 
lack of character that was a matter of vital interest to an academic institution which 
may reasonably expect honesty and fairness by its students in dealing with it. M 

2) REVOCATION OF A DEGREE OR CREDITS 

If a student's plagiarism or fabrication of data is discovered after an academic degree 
is awarded, a public institution can revoke that degree, However, that can only occur 
after observing appropriate due process procedures,^ 5 

The due process required to revoke a degree is to provide the student with notice of 
the academic deficiencies discovered and to give the student an opportunity to be 
heard as to those deficiencies. Cross examination of witnesses is not required. 

The same principles apply to revocation of credits for fraudulent acts/* Notice and 
opportunity to be heard must precede the credit revocation at a public institution. 

For example, if a public college or university learns from a prospective employer 
about a graduate's alteration of his or her transcript, the institution may wish to take 
action to revoke the student s degree or certain academic credits. Before this can occur, 
the institution must give notice to the student of the discovery of the fraudulent act and 
the institutions intended response and allow some sort of opportunity for the student 
to present his or her explanation for the transcript alteration. 

At a private university, a degree or credits can be revoked for academic reasons if 
some minimal procedural protections exist to ensure at least fundamental fairness.^ 7 
The courts will determine the sufficiency of the procedures based on the facts and 
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circumstances of each case. In one ease it was sufficient that the student received 
adequate notice of the charges against him, the possible consequences, and of the 
procedures to be used. 



V. DIFFICULT CR TROUBLED STUDENTS 



Occasionally a college or university administrator must deal with a student with 
emotional or mental problems. Sometimes the institution will want an evaluation of a 
student s fitness to remain a part of the campus community. An institution can only 
require a student to have such an evaluation against the student s wishes if its rules and 
regulations make such a condition of continued enrollment. 

In such situations a stigma may occur from a psychological evaluation that will affect 
the reputation of the student and affect the student s ability to pursue future academic 
endeavors or even subsequent employment. At a public institution, requiring a 
psychological evaluation might give rise to a liberty right of the student, if the results 
arc not kept confidential. 

Such a liberty right would mean that a student should have a due process hearing 
prior to the mental examination. The institution might be forced to show a compelling 
state interest in having the exam take place, such as the student posing a serious threat 
to him or herself or others. 1 * 

If the institution s own rules arc silent or state only that the institution may request, 
but cannot require an evaluation, it may not be possible to condition a student's 
continued enrollment on a medical review. In such a situation, the institution may 
decide a students suspension or dismissal from the institution is the only solution. 

Difficult or troubled students can be suspended or dismissed in that way only as a 
consequence of their actions or to protect the safety of all students. A college or 
university cannot discipline a student just because of an emotional or physical disorder. 
Such a condition is protected by federal statutes, specifically. Section 504 of the 1 973 
Rehabilitation Act and the Americans with Disabilities Act (ADA.)"' 

Section 504 provides that "(n]o otherwise qualified individual with handicaps in the 
United States . . . shall, solely by reason of her or his handicap, be excluded from the 
participation in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance." 7 " 

The Act applies to both public and private institutions. If one program or activity at 
an insli' iWm receives federal funding, the entire institution is covered by the Act. 

In I-WO Congress enacted the ADA/ 1 That law prohibits excluding qualified 
students from participation in or denying them the benefits of the services, programs 
or activities of a public or private institution. 

""(iorrnan \ I ni\ ot Rhode Hand. (4(> I- Supp W (I) RI IWo). modified. S.H I-2d 7 { I si (jr l"NN). 
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In order to successfully discipline a troubled or difficult student without violating 
these laws, the student s behavior or failure to make academic progress must be 
separated from the physical, mental or emotional problem that is contributing to the 
behavior problem. The key question for a court will be whether the student would have 
hoon disciplined for the behavior or lack of academic progress if the student had no 
handicap. 

For example, a suicidal and violent medical student sued her university alleging 
handicap discrimination when it denied her readmission. The court found the 
disciplinary action was based on the students lying about her medical history of 
"borderline personality" disorders and therefore no discrimination had occurred. 7 -" 
Likewise in another case, a court upheld a university's action in expelling a psychotic 
student because the action was based on the student s behavior and not the underlying 
medical problem, 7 * 

An institution may take action to protect the life and safety of other students without 
violating a law against handicap discrimination. For example, a university has the right 
to restrain physically and later expel a student whose loss of control over his behavior 
poses danger to other students and administrators. 7 ' 

Note that an alcoholic or drug dependent student may also be viewed as having a 
handicap." 7 " However, if as a consequence of the drug or alcohol problem the student 
has a poor academic record or is disruptive, an educational institution can dismiss the 
student by focusing on those consequences. 

Note also that AIDS or having HIV staUis is a handicap. A student with such cannot, 
on that basis alone, be prevented from continuing in a program if the student is 
otherwise qualified for the program and. by reasonable accommodation to the 
student s disability, the student can participate in the program. Such an accommodation 
mav not be possible in certain academic programs, such as the health professions. 7 ' 1 To 
prevent litigation in this area, it is best for colleges and universities to make clear what 
behavior will be tolerated. Punishment should then be based on violations of those 
rules, not on the mental or physical shortcomings of individuals. 

VI. FRAUD IN ADMISSION 

As stated above, once a student has matriculated at a public institution, courts 
recognize that the student obtains a property interest in continuing the students 
education there. Therefore, courts require that there be some due process-— notice and 
opportunity to be heard— accorded to that person before admission can be rescinded 
hv the school. For example, a student was admitted to a public university's law school. 

*l)oc \ New York l im.hhh I\U ?M (2nd Civ Wl ). 
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He failed to disclose complete or accurate information on his admission form 
concerning his criminal record and present incarceration. The court found some 
minimal clue process was due before the law school could rescind his admission. 

In that instance, the court held that an offer to the student to present his side of the 
story in writing was sufficient to meet the university's due process burden of affording 
the student an opportunity to be heard. The court noted, the school might be 
constitutionally required to provide a hearing at which an admittee could appear in 
person under different circumstances such as where he disputed the facts underlying 
the schools determination that the application was incomplete or untruthful. 77 

If a student has actually commenced studies at a public institution and is to be 
expelled for fraudulent application, courts require more due process protections. In an 
instance in which a student had completed all requirements for a degree, a court found 
due process entitled the student to a written notice of charges, a sufficient opportunity 
to prepare to rebut charges, an opportunity lo have retained counsel at any hearings on 
charges, confrontation of accusers, presentation of evidence on his own behalf, an 
unbiased hearing tribunal, and an adequate record of the proceedings. 7 * 

Private institutions do not have to provide due process if they dismiss students with 
fraudulent applications. However, as with other disciplinary actions, private schools 
must follow their own published procedures regarding such actions or be liable to a 
student for a breach of contract. 

Courts recognize that both public and private colleges and universities have a 
particularly strong interest in the integrity of their programs and therefore need to be 
able to discipline their students for fraudulent actions. For example, a court found that 
although a student had completed all requirements for his degree, since he had 
committed fraud to obtain admission to medical school, he could be expelled as, M . . . 
fraud is an all-pervading vice and whatever it touches it taints throughout, part cannot 
be bad and the rest good.*"" 1 ' 



VII. TERMINATION OR DISCIPLINE OF FACULTY AND 
OTHER ACADEMIC EMPLOYEES 

A. AT CONTRACT END OR WITHOUT A CONTRACT 



An academic employee such as a graduate teaching or research assistant or an 
untenured faculty member who does not have a contract granting some assurance of 
continued employment (such as "just cause" termination protection) docs not have a 
property right in employment with a public or private institution. Such an employee is 
said to be terminable "at will." This means the employee can be terminated without 
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notice or a hearing for any reason that docs not violate public policy or federal or stale 
laws against discrimination. Similarly, a faculty member or graduate leaching or 
research assistant who is at the end of his or her contract term can also be terminated 
without notice or a hearing. 

A leading case which eroded an employer's authority to terminate an employee at 
will, followed by some other jurisdictions, was Toussaint v Blue Cro ss. 1 "' In that case the 
Michigan Supreme Court said that the general rule in employment law is that an 
employer may discharge an employee a. any lime, with or without cause, as long as the 
discharge does not violate a statutory right, such as the civil rights law. 

However, the Toussaint court said, the employer can be held to have changed the "at 
will" employment status to one where the employee can only be discharged for good 
cause. This change in the relationship can occur through an express oral or written 
agreement that says the employee can 1 ) only be discharged for good cause or 2) by the 
employers policy statements which give rise to a legitimate expectation by the 
employee the employee can only be discharged for good cause. In the Toussaint ease, 
for example, an interviewers comment that "as long as he [Toussaint| did his job that 
he would be with the company" created a jury question as to whether the employee 
had thereby been given a contract not to be discharged except for ■■just cause.""' 

Both public and private colleges and universities can unknowingly change an "at 
will" relationship to a good cause one by making oral or written statements that an 
academic employee will be tired only for good cause. If such statements are made by 
an administrator with authority to hire and lire, or are contained in a policy manual or 
handbook, implied contracts may exist. 

Legal counsel must examine such statements individually to determine if a contract 
has been created under slate law. Caution should ob\ iously be exercised before making 
any such promises. Often il is only the governing board of an institution that has 
authority to make such statements and il is excellent preventive policy for an institution 
to promulgate a policy to the effect that only the governing board of the institution or 
ils president (or other limited individuals) has the authority to make employment 
promises. 

Hven though a terminable "at will" academic employee does not have a properly 
inlcrcsl in continued employment, the employee might have a liberty interest in his oi- 
lier name and reputation that would be impacted if public disclosure of the r. asons for 
his or her discharge were a possibility.*' Such a situation might arise if the employee 
was being terminated for fraudulent credentials or lor scientific misconduct, for 
example. 
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Under those circumstances, or when a "just cause" relationship has been created, a 
public institution can not terminate the faculty member without affording him or her 
Fourteenth Amendment due process. The employee would have a right to a hearing 
prior to termination. A private institution has no such obligation because the 
Fourteenth Amendment does not apply to its actions. Note, however, that if a public 
or private institution s personnel regulations establish guidelines to be followed prior to 
dismissal a* they may give a non-tenured, non-contract employee a right to a pre- 
termination hearing. For this reason, a college s or university s employee handbook 
must be carefully studied before dismissing an employee. 



B. WITH TENURE OR DURING A CONTRACT'S TERM 

The contractual employment relationship can take a form defined by a contract of 
tenure. Although each institution is free to specify exactly what its tenure contract means, 
tenure contracts are generally characterized by their indefinite term, with provisions that 
tenure can be terminated only for such reasons as cause, resignation, medical disability, 
retirement, retrenchment due to financial exigency, or program elimination. 

Tenure bestows increased prestige, compensation and freedom/ 4 However, it does 
not give a faculty member the right to teach any particular course, to have any 
particular office or laboratory space, to receive a particular salary or hold any particular 
position in a department. 

Tenured and academic employees with contracts, giving some assurance of contin- 
ued employment, have property rights that arise from their contracts with an 
institution. Those individuals can be terminated prior to the expiration of their 
contracts only for reasons stated in their contracts. Careful review of the contract 
language or causes for tenure termination should preclude any such action to be sure 
those conditions are clearly met. 

Most institutions state as causes for discipline or termination of tenured faculty, 
violation of institutional policies, incompetence, insubordination, neglect of duty or 
failure to perform duties, criminal or immoral behavior, abuse of students (including 
sexual harassment), and scientific misconduct or research fraud,* 5 

At public institutions, tenure means that notice and an opportunity to be heard must 
precede termination of employment. An employee whose contract has not expired also 
has those due process protections. Thus, for example, if fraudulent credentials are 
alleged to have been used to obtain employment or scientific misconduct is alleged to 
have occurred, a pre-termination hearing would be required.*" The employment 

M ki. 
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contract can be express or implied. A document does not have to be labeled a 
"contract" tor it to be one. A contract of employment might, for example, consist of a 
letter offer that was accepted by the employee. It might arise from statements in a 
faculty handbook about length of appointments. In some jurisdictions, oral conversa- 
tions can also establish contract terms. 

C. ACADEMIC FREEDOM 

Both tenured and untcnurcd faculty at private and public institutions enjoy the right 
to academic freedom in their teaching and research* 7 While academic freedom 
includes freedom of utterance and action within and without the classroom** it does 
not protect classroom speech that is unrelated to the su :ct matter, at variance with 
the prescribed curriculum or in violation of federal or state anti-discrimination laws. 
Such speech can be the reason for discipline or termination*' 

Speech that disrupts the educational environment is also not protected by academic 
freedom. Academic freedom does not cover non-cooperative and aggressive behavior. 
An institution can discipline or terminate a faculty member for such actions. 1 * 1 

Academic freedom is also not a license for activity at variance with job-related 
procedures and requirements, nor does it encompass activities which are internally 
destructive to the proper function of the university or disruptive to the education 
program. 1 " 

At private schools, the faculty contract may describe the limits of academic freedom. 
Public institutions must respect constitutional protections of free speech in addition to 
whatever is protected in their faculty contracts. 

VIII. SPECIAL ISSUES 

A. SCIENTIFIC MISCONDUCT 

Scientific misconduct has been defined in many ways, but the current preferred 
definition within the academic community is the fabrication or falsification of data or 
plagiarism in a scientific research project.^ A student or a faculty member can commit 

s !Vn\ \ Suulcrmann, 40S IS W O l '72). 
^Jcllncs \ llarlcston. K20 I Supp 741 (SDNV IW). 
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M, Stalsn> \ Bd olTuisiees ol Central Washington I'niv M7 l'2d 4%. *2 Wash App 2.VMIW2). 

"Vol (he Nalionul Science I'oundalion s ( NSi's) dclinilion ol' misconducl. see 45 ( I R WW. I ; lor the Public 
llcallh Senior's (I'USs), see 42 CI R 50.102. 



scientific misconduct. The due process that should be afforded before disciplinary 
action is taken against the perpetrator of scientific misconduct should be consistent 
with that afforded for other types of cheating, plagiarism or other fraudulent acts, (as 
described above.) 

C olleges and universities are required by federal regulations to establish uniform 
policies and procedures for investigating instances of alleged or apparent misconduct 
involving research or research training, applications for support of research, or training 
or related research activities that are suppniiod with federal funds." An institution 
must comply with these procedures when investigating a student or faculty member or 
risk a breach of contract action by the person being investigated. 

Federal regulations provide that the institution must make an inquiry into allega- 
tions of possible misconduct. The institution must notify the federal government if, 
following the inquiry, an investigation appears warranted. 4 '- 1 

The sharing of the name of the alleged perpetrator with the federal government 
arguably affects the alleged perpetrator's liberty interest in his or her reputation. It 
therefore creates a need for due process in an inquiry conducted by a public institution. 
While the courts have yet to develop much case law in this area, it is arguable that the 
rudiments of due process, notice and an opportunity to be heard, should be provided 
to the subject of the inquiry, unless to do so would result in immediate damage to 
persons or properly. 

Ownership of data can be a troubling area within research. Disputes can be avoided 
by discussing the ownership of data at the outset of a project and entering into a written 
agreement about it. An institution may have policies regarding ownership of data, and, 
if so. they would control unless the institution agrees to waive them. 

Without such documentation, a court will examine all the evidence, written and oral, 
as to the creation of the data, and review any institutional or accepted academic 
practice regarding ownership of data in order to resolve the issue. Judicial solutions in 
this fact-bound type of mailer are rarely satisfactory to the parlies involved. Attention 
to the issue of ownership at the commencement of a project can save much difficulty 
at the end. 



B. SEXUAL HARASSMENT 

The U.S. Supreme Court has defined sexual harassment in the workplace as: 
unwelcome sexual advances, requests for sexual favors, and other verbal and 
physical conduct of a sexual nature. . . when ( 1 ) submission to such conduct 
is made either explicitly or implicitly a term or condition of an individuals 
employment, (2) submission to or rejection of such conduct by an individual 
is used as the basis for employment decisions affecting such individual, (these 
two are also known as 'quid pro quo' sexual harassment) or (3) such conduct 
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has the purpose or effect of unreasonably interfering with an individual's 
work performance or creating an intimidating, hostile, or offensive working 
environment [this is also known as 'hostile or abusive environment' sexual 
harassment.] 1 " 

Public and private colleges and universities can be held liable for quid pro quo 
harassment by their faculty and academic administrators towards subordinate faculty 
and staff under one federal law* and towards students under a different federal law. 47 
A single incident of quid pro quo harassment, if serious enough, can be sufficient for 
liability to occur.** 

Public and private colleges and universities can also be liable for abusive environ- 
ment sexual harassment by faculty and academic administrators towards subordinate 
or peer faculty and staff. Such liability occurs when the college or university knows or 
should have known that the harassment was occurring or the harassing employee has 
authority to make employment decisions regarding the employee being harassed. 1 " 

lb be actionable, abusive environment harassment must be pervasive and continu- 
ous. An isolated, sporadic incident will not be sufficient to find this type of harassment 
has occurred. 11 " 1 

An employee's or student s psychological wellbeing does not need to be seriously 
affected for him or her to bring a claim of abusive sexual harrassmcnt. Conduct that a 
reasonable person would find hostile or abusive is enough to be actionable if the 
employee or student also perceives the conduct to be abusive. 101 

Colleges and universities are able to prevent liability for sexual harassment by their 
faculty and administrators by 1 ) promulgating a procedure to employees and students 
for receiving and addressing complaints of sexual harassment and 2) taking prompt 
corrective action when a comprint is received." 0 

The procedure must be one that encourages employees and students to come 
forward with complaints. For example, a court would probably look with disfavor on 
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a procedure that required all complaints to be made to a supervising administrator, first 
as that person might well be the alleged harasser.'" 3 

The courts have not defined what "prompt corrective action" is or means. Courts will 
decide if the action taken by an institution is sufficient based on such factors as the 
seriousness of the offense, the due diligence exercised in an investigation of a 
complaint, the corrective action sought by the harassed person, the type and speed of 
discipline meted out to the offending faculty or administrator, the impact of the 
resolution on the harassed person and whether the problem persisted thereafter. uu 

Consensual relations between faculty and students or faculty and other faculty is a 
controversial subject in the sexual harassment discussion. Some colleges and universi- 
ties believe that if one participant in a relationship is in a power position over the other, 
such as a teacher with a student in his or her class or on whose dissertation committee 
he or she sits, that the relationship cannot truly be consensual. Some colleges and 
universities, therefore, have adopted consensual relationship policies that range from 
forbidding relationships in such situations to strongly discouraging them to presuming 
them to be non-consensual if sexual harassment is later claimed. Opponents to such 
policies argue that they infringe on F ; irst Amendment rights of freedom to associate or 
rights of privacy. Most academics agree, however, that perceived or actual favoritism by 
a faculty member towards a student in such a relationship is a problem for other 
students and the academic integrity of the program. 

Manv states and some municipalities have enacted laws dealing, with sexual 
harassment, A college or university administrator should be famili ar with the require- 
ments of those laws as they may be more stringent and specific than the federal laws 
in this area, 

G PRIVACY OF STUDENT RECORDS 

The Family Iiducational Rights and Privacy Act (FERPA). a federal law. also known 
as the "Buckley Amendment." 1 "" prohibits public and private colleges and universities 
from disclosing, without a student's written permission, most information in student 
records to anyone outside the institution or to those not in a position to need to know 
within the institution. The law also gives a student the right to inspect and obtain a copy 
of the student s own records. 

FHRPA applies to any current or former student. It does not apply to unsuccessful 
applicants for admission to the institution or admission to a different part of the 
institution, such as an undergraduate applying to graduate or professional school at the 
same institution where the student is an undergraduate. l(K) 

""Id. 
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The law means that a faculty member cannot post grades in a way that the 
individuals receiving those grades can he identified. Exams cannot be left in a place of 
public access because the grade received in a course is part of the private educational 
record of a student. 

The law also means that a student has a right, unless voluntarily waived in a manner 
that is not coercive, to inspect any letters of recommendation about the student. The 
student can review evaluations and notes placed in the students file, whether 
confidentiality was promised to the author or not. 107 

FERPA applies to all records maintained by the institution that directly relate to a 
student, not just the "student file," with few exceptions. Those exceptions are for an 
administrator or faculty's own notes that are used only by that individual and are not 
shared with anyone else, the campus security or police department's records, records 
relating to the student as an employee, and medical, psychiatric or psychological 
records not shared with the institution. 10 * No promises of confidentiality should be 
extended, therefore, by an administrator to anyone about any other material kept in 
files pertaining to students. 

Some courts dispute that FHRPA applies to all records relating to a student. They 
say only information related to a students application and attendance and the 
academic data generated while a student attends an institution are protected by the 
federal law. For example, a court has ruled that FERPA does not apply to the records 
of a student disciplinary board. l< " 

The law does allow the institution to share "directory information" without written 
permission of the student. Such information consists of a student s name, address, 
telephone number, date and place of birth, major field of study, participation in 
officially recognized activities and sports, weight and height of members of athletic 
teams, dates of attendance, degrees and awards received, and the most recent previous 
educational agency or institution attended by the student. ,m A student, however, can 
file a written request, generally to the institutions registrar, that not even that 
information be disclosed without permission J 1 1 

FERPA also allows information from a student record to be shared without the 
student's prior written permission in a few limited circumstances. The information can 
be shared in response to a lawfully issued subpoena or a judicial order. An institution 
can share with the victim of any crime of violence the results of any disciplinary 
proceeding conducted by the institution against the alleged perpetrator of the crime. n: 
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Information from student files can be shared with the Comptroller General of the 
United States, the Seeretary of Education, and state educational authorities. It also can 
be given to accrediting organizations and organizations conducting studies for the 
institution for developing, validating or administering predictive tests, student aid 
programs or improving instruction. It can be disclosed in connection with a financial aid 
application. 1 1 * 

Parents of a student do not have a right to see their child's educational record or to 
have information from it. However, institutions may disclose information from the 
record to parents if their child is claimed as a dependent by them for tax purposes. 114 

Educational information cannot be shared with law enforcement agencies without a 
court order or lawful subpoena. For example, the Federal Bureau of Investigation must 
obtain such legal process before it has a right to review a student's record or demand 
information from it. unless the request is for directory information or meets one of the 
exceptions described above. 115 

In addition to the federal law, state constitutions and state statutes may provide 
additional privacy rights to students. For example, one court held that a student s state 
constitutional right to privacy was violated when one institution gave a transcript it had 
received for one purpose to another entity without the student's permission. 116 

I). HATE SPEECH 

In recent years a number of higher education institutions, public and private, 
have adopted rules or amended existing ones to make it a violation of university or 
college policy for a student to harass someone verbally on the basis of race, 
ethnicity, sex. color or religion. In 1992. the U.S. Supreme Court held a similar city 
ordinance unconstitutional on First Amendment freedom of speech grounds. 117 
That decision provides guidance on how public institutions must write such rules to 
survive a court challenge. 

The courts have long recognized that a public college or university can regulate 
the time, place and manner of speech on campus. 1 lN Public institutions also can 
prohibit the use of "lighting words" on their premises 1 ltJ "Fighting words" are 
words that, by their very utterance, are likely to provoke an immediate and violent 
reaction by a listener. 1 -" 0 
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However, both the time, place and manner rules and those rules prohibiting 'lighting 
words" must be "content neutral." This means that an institution cannot regulate the 
type of speech that occurs on campus, even though the speech is offensive — even 
gravely so — to a large number of people. 1 - 1 

The 1W2 Supreme Court decision held that rules that only punish certain types of 
"lighting words." such as regulations that prohibit slurs, invectives and threats based on 
race, ethnicity, color, or religion, are not "content neutral." Only a prohibition on the 
use of all "lighting words." would be content-neutral. 1 - Therefore, if an institution 
wants to exclude "lighting words" that are based on race, ethnicity, color or religion, it 
must ban all "lighting words," 

Additionally, colleges and universities should be familiar with their state laws on this 
subject as some state legislatures have placed restrictions on the disciplining of students 
alleged to have violated campus speech codes. For example. California law prohibits 
disciplining a student at a public college or university for using speech that would have 
First Amendment protection if uttered off-campus. That stale s law also gives a student 
a cause of action against any institution that disciplines a student in violation of that 



Private institutions ordinarily are not subject to the requirements of the First 
Amendment for the same reasons they are not subject to the Fourteenth Amendment. 
Thus, unless private institutions have imposed upon themselves the requirement of 
compliance with the First Amendment through statements in brochures or handbooks, 
or unless stale law requires they comply with the First Amendment, private colleges 
and universities can regulate the content of student speech on campus without the 
restrictions described above. 



IX. LIABILITY OF AN INSTITUTION, ADMINISTRATION OR 
STAFF 

A. LIABILITY FOR DEFAMATION 



Faculty or administrators may be reluctant to evaluate a student or other faculty 
honestly and candidly because of fear of litigation for defamation. However, such 
evaluations carry little risk of personal liability under the law of defamation. 

For example, a student sued an institution for defamation over faculty statements 
made in the course of an unfavorable evaluation of his clinical work. The court found 
the student had impliedly consented to publication of the evaluation within the 
institution. The court said. 
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"A person who seeks an academic credential and who is on notice that 
satisfactory performance is a prerequisite to his receipt of that credential 
consents to frank evaluation by those charged with the responsibility to 
supervise him/' 124 

In another defamation case, a student sued a professor for writing a letter regarding 
a student s performance. The professor wrote the letter at the request of the university 
ombudsman to determine if the student's academic dismissal hearing should have been 
reopened. The court found the letter was intended to be confidential and therefore the 
professor had not "published" it. The court further held the sharing of information 
occurred on a "conditionally privileged" occasion, between two administrators con- 
cerned with a common issue. This also pi jvented the letter from being defamatory. 125 

Courts have made similar rulings regarding the evaluations of professors by each 
other. 12 ' 1 Note that professors may obtain those peer evaluations, even though they are 
intended to be confidential, through discovery in litigation brought by themselves or a 
federal or state agency charged with investigating discrimination claims. 127 State law 
may also require the release of such evaluations with the name of the author deleted. 128 

B. LIABILITY FOR ALLEGED WRONGFUL ACTS 

A college or university administrator or faculty member may be named at some time 
as a defendant in a lawsuit involving the institution. Most colleges and universities have 
written defense and indemnification policies that explain the extent to which the 
institution will provide legal counsel and pay legal expenses as well as any civil penalty 
that might be assessed in such a situation. 

Generally, an institution will defend and indemnify an employee, including faculty 
members, if the employee was acting in good faith and within the scope of his or her 
employment at the time the incident occurred that gave rise to the lawsuit. 

"Within the scope of employment" usually means the incident in question occurred 
while the employee was on the job. "Within the scope of employment" would not 
include an incident that arose in connection with a personal matter, or in outside 
employment, or in a matter that was not of college or university business. Depending 
on an institution s policy, it might include work done for a professional journal, or 
service on a professional board, especially if such was expected by the institution to be 
eligible for promotion. 

An employee also must be "acting in good faith." This means that the employee 
acted with the honest and reasonable belief that he or she was undertaking an activity 
that was appropriate under the circumstances. 
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Whether an employee meets the standard to be defended and indemnified by his or 
her institution will be decided by that institution, of course. An employee should 
familiarize him or herself with his or her college s or university s policy and discuss any 
concerns about coverage for particular activities with the policy's administrator before 
a lawsuit occurs. 



X. CONCLUSION 

The number of laws, regulations and cases which affect college and university 
administrators grows exponentially each year. It is beyond the capacity of this booklet 
to encompass all of them. This pamphlet also cannot substitute for the advice and 
assistance of your institution s legal counsel as to the peculiarities of the laws of your 
state and the requirements of your institution s own policies and rules. This pamphlet 
is best used to alert you to areas in which you should seek the advice of counsel so that 
your decisions may discourage legal challenge or. if they are reviewed by a court of law. 
so that they withstand judicial scrutiny. 
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XI. CHECKLIST TO MINIMIZE ACADEMIC LEGAL 
PROBLEMS 

Student Misconduct Unrelated to Academic Performance 
— if at a Public or Private Institution 

1. Check institution s own rules and regulations for procedural requirements to be 
followed 

2. Check local or state laws to determine if they contain any requirements to be 
followed 

3. Check to be sure the disciplining administrator(s) has not acted arbitrarily or 
capriciously 

— if at a Public Institution 

I. If a property or liberty interest is involved and 

a. if a suspension is contemplated 

i. provide some kind of notice of the charges — oral or written if for 10 davs 
or less — written if for more iktn 10 days 

ii. provide an explanation ol the evidence the institution has against the 
student 

iii. provide an opportunity for the student to present his/her side of the storv 

b. if a dismissal is contemplated 

i. provide written notice of the specific charges and the grounds for same 

ii. provide a hearing before an administrator or committee to hear both 
sides in some detail 

(a) Decide what due process procedures will be included (confrontation/ 
cross examination of witnesses, presence or participation of attor- 
neys, self-incrimination, etc.) 

iii. if no face-to-face confrontation ol witnesses occurs, provide the student 
with the names of the witnesses and the facts to which each testified 

iv. provide the student a chance to present his/her own defense and the 
testimony of witnesses and/or the affidavits of same 

v. prepare a report of results and findings and provide same to the student 

Difficult or Troubled Students 

— if at a Public or Private Institution 

1 . Check to see if institution s own rules reserve the right to demand a psychological 
examination 

2. Discipline only for the conduct, not the condition, of the student 

•- if at a Public Institution and results of the examination will not be kept confidential 

1. Provide an opportunity to the student to be heard before the examination 

2. Demonstrate thai the student poses a serious threat to him/herself or others 
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Student Misconduct Related to Academic Performance 
— if at a Public or Private Institution 

1. Check institutions own rules and regulations for procedural requirements to be 
followed 

2. Inform the student of the dissatisfaction with his/her performance in advance of 
the decision 

3. Make sure the ultimate decision is careful and deliberate, not motivated by 
ill-will, bad faith or illegal discrimination and is not arbitrary or capricious 

— if at a Public Institution and the fact of the decision will be made known outside the 
institution and may affect employment or future academic endeavors 
1. Provide an opportunity to the student to be heard before an administrator or 
committee before the decision is final. 

Fraud in Admission 

— if at a Public or Private Institution 

I. Check institution's own rules and regulations for procedures to be followed 

— if at a Public Institution and studies have not been commenced 

1. Provide notice of intention to rescind admission and why 

2. Provide opportunity to be heard in writing, or. if facts are contested, in person 

— if at a Public Institution and studies have been commenced or degree received 

1. Provide a written notice of charges 

2. Provide a hearing with opportunity to have counsel present, confrontation of 
accusers, presentation of evidence and some record of the hearing 

Plagiarism and Cheating 

— if at a Public or Private Institution 

1. Check institutions own rules and regulations for procedures to be followed 

— if at a Public Institution 

I. Follow procedures for misconduct unrelated to academic performance above 

Revocation of a Degree or Credits 
—if at a Public or Private Institution 

1. Check institution's own rules and regulations for procedure to be followed 

— if at a Public Institution 

1. Provide notice of the academic deficiencies 

2. Provide an opportunity to be heard 

-—if at a Private Institution 

I. Provide some minimal procedural protections, e.g. notice and procedures to be 
followed 



Termination or Discipline of Faculty 
— if at a Public or Private Institution 

1. Check institution s own rules and regulations for procedures to be followed. If 
institution is unionized, review union contract for procedures to be followed 

2. Determine if employee is "terminable at will" or at contract end — if so. can 
terminate or discipline without notice or a hearing for any reason that does not 
violate public policy or federal or state laws against discrimination 
Exception: if public disclosure of reasons for termination or discipline will occur, 
a hearing must precede action at a public institution 

3. Determine if employee is tenured or holds an unexpired contract, express or 
implied — if so. can only terminate or discipline for reasons stated as part of the 
contract or for good cause. Notice and an opportunity to be heard must precede 
termination or discipline at a public institution 

Scientific Misconduct 

— if at a Public or Private Institution 

1. Check institutions own rules and regulations for procedure to be followed 

2. Conduct an inquiry into allegations that provides the alleged perpetrator with 
notice and opportunity to be heard unless to do so would result in immediate 
damage to persons or property 

3. If an investigation appears warranted, notify the federal government of same 

4. If discipline appears warranted, follow the procedures for misconduct unrelated 
to academic performance described above for students and for faculty, the ones 
for disciplining of faculty 
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